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Opi nion by Holtzman, Adm nistrative Trademark Judge:

An application has been filed by ASICS Corporation to
regi ster the mark KEEP RUNNI NG for goods which were anended to
read "athletic shoes" in International Class 25.1

The trademark exam ning attorney has refused registration
under Section 2(d) of the Trademark Act on the ground that

applicant's mark, when applied to applicant's goods, so resenbles

! Application Serial No. 76190823, filed January 8, 2001, based on an
all egation of a bona fide intention to use the mark in conmerce. The
examning attorney's initial requirenent for a disclainmer of RUNNING
was | ater w thdrawn.
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the marks for the goods identified in Class 25 in the follow ng
two registrations (both issued to Diageo Brands B.V.), as to be
likely to cause confusion.

Regi stration No. 2682152 of the mark KEEP WALKI NG (i n
standard character form for:?

clothing, nanely, shirts, suits, pants, slacks, jeans,
shorts, sweaters, hosiery, socks, ties, belts, scarves,

gl oves, skirts, blouses, blazers, jackets, coats, sport
coats, raincoats, overcoats, t-shirts, warmup suits,

j ogging suits, bathrobes, underwear, boxer shorts,

ni ght gowns, paj amas, cam sol es, aprons, vests, sweatshirts,
sSW m suits, headbands, wist bands, caps, hats, visors.

I nternational O ass 25.

Regi stration No. 2616316 of the mark shown bel ow

KEEP’/‘ WALKING
(A"

for:3

2 | ssued on February 4, 2003 under Section 44(e) of the Trademark Act.
The registration also includes the follow ng goods in Casses 28 and
33: "sporting goods, nanely, footballs, baseballs, flying discs, table
tennis balls and table tennis paddl es, skipping ropes, miniature
tranpolines, stationary exercise bicycles, golf balls, golf clubs,
fishing rods, fishing tackle and bags and boxes therefor, tennis
rackets, tennis balls, badm nton rackets, skis, snowboards,

skat eboards, surfboards, and w ndsurfing boards" in International Cd ass
28; and "al coholic beverages, nanely, whiskey and al coholic beverages
cont ai ni ng whi skey" in International C ass 33.

® Issued on December 10, 2002 under Section 44(e) of the Trademark Act.
The registration also includes the follow ng goods in Casses 28 and
33:. "sporting goods, nanely, footballs, baseballs, flying discs, table
tennis balls and table tennis paddl es, skipping ropes, miniature
tranpolines, stationary exercise bicycles, golf balls, golf clubs,
fishing rods, fishing tackle and bags and boxes therefor, tennis
rackets, tennis balls, badm nton rackets, skis, snowboards,

skat eboards, surfboards, and w ndsurfing boards" in International Cd ass
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clothing, nanely, shirts, suits, pants, slacks, jeans,
shorts, sweaters, hosiery, socks, ties, belts, shoes,
sneakers, sandals, slippers, scarves, gloves, skirts,

bl ouses, bl azers, jackets, coats, sport coats, raincoats,
overcoats, t-shirts, warmup suits, jogging suits,
bat hr obes, underwear, boxer shorts, ni ghtgowns, pajanas,
cam sol es, aprons, vests, sweatshirts, swmsuits,
headbands, wrist bands, caps, hats, visors. International
G ass 25.

When the refusal was nmade final, applicant appealed. Briefs
have been filed. An oral hearing was not requested.

Qur determ nation under Section 2(d) is based on an anal ysis
of all of the probative facts in evidence that are relevant to

the factors bearing on the likelihood of confusion issue,

including the simlarities or dissimlarities between the marks

and the simlarities or dissimlarities between the goods. In re
E. I. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973) .

We turn first to a consideration of the goods. The goods in
Regi stration No. 2682152 are, in part, legally identical to the
goods identified in the application. Applicant's athletic shoes
are fully enconpassed within the broadly identified "shoes and
sneakers” in that registration. Athletic shoes are otherw se
closely related to the goods in both registrations. There is an
obvi ous rel ationship between athletic shoes and exerci se wear

such as warmup suits, jogging suits, sweatshirts, socks,

28; and "al coholic beverages, nanely, whiskey and al coholic beverages
cont ai ni ng whi skey" in International C ass 33.
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headbands and wist bands. In addition, the exam ning attorney
has submitted a nunber of third-party registrations showing in
each instance a mark which is registered for footwear, on the one
hand, and one or nore clothing itens and/or accessories
identified in the cited registrations, on the other. These
third-party registrations, while not evidence of use of the marks
therein, tend to show that purchasers woul d expect the types of
products offered by applicant and registrant, if sold under
simlar marks, to emanate fromthe sane source. See, e.g., Inre
Al bert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993); and In re
Mucky Duck Mustard Co., 6 USPQ2d 1467 (TTAB 1988).

Applicant maintains that there are substantial differences
bet ween the types of goods identified in the application and
cited registrations as well as differences in the trade channels
for the goods. |In support of this position, applicant has
subm tted pages fromwhat it clains is registrant's website,
www. j ohnni ewal ker.com Wile noting that it could not find use
of KEEP WALKI NG on the website in connection with any d ass 25
goods, applicant argues that registrant is a world fanous
suppl i er of whi skey under the brand nane JOHNNI E WALKER; t hat
regi strant has built up substantial good will in the mark KEEP
WALKI NG i n connection with whiskey; that the identified shoes and
clothing are sold in pronotion of its whiskey products; and that

rel evant purchasers would recognize that the products are
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collateral to registrant's primary goods. In this regard,
applicant al so notes the inclusion of whiskey in both
regi strations. Applicant contends that registrant's coll ateral
goods, unlike applicant's athletic shoes, would |likely be
provi ded excl usively through trade channels where whi skey is sold
or pronoted. Applicant argues that in contrast to registrant's
busi ness, applicant is a world fanmous manufacturer of high
performance athletic shoes under the marks ASICS and KEEP
RUNNI NG that applicant's goods are sold to athletes and peopl e
interested in running or fitness; and that its goods are sold
t hrough trade channels where athletic shoes are sold.
Applicant's presunptions about registrant's clothing and
what purchasers woul d know or think when confronted with the
respective marks on the goods are not relevant. The question of
i kelihood of confusion is determ ned on the basis of the
identification of goods set forth in the application and
regi strations, rather than on the basis of what the record may
reveal as to the nature of the goods, or the actual channels of
trade or purchasers for the goods. See J & J Snack Foods Corp.
v. MDonalds Corp., 932 F.2d 1460, 1464, 18 USPQd 1889, 1892
(Fed. Cir. 1991); Gctocom Systens Inc. v. Houston Conputers
Services Inc., 918 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. G
1990); and CBS Inc. v. Mirrow, 708 F.2d 1579, 218 USPQ 198 (Fed.

Gir. 1983).
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Regi strant's clothing, as identified, is not limted to a
pronotional function for its alcoholic beverages. Further, we
will not infer any such restriction fromthe inclusion of C ass
33 (alcoholic beverages) in the registrations, or speculate as to
how registrant's marks are or will be used. |In the absence of
any specific restrictions to the O ass 25 goods, it nust be
presuned that registrant's clothing would be used for all the
usual purposes, that they would reach all classes of custoners
i ncluding applicant's custoners; and that they would be sold
t hrough all normal channels of trade, including the usual retai
outlets for such goods.

Applicant's argunents regarding the cost of its athletic
shoes and the sophistication of those who purchase them are
equal | y unpersuasive. There is no evidence that athletic shoes
in general are necessarily expensive or that the purchasers for
such goods are sophisticated. See In re Qous One Inc., 60 USPQd
1812 (TTAB 2001) and In re Bercut-Vandervoort & Co., 229 USPQd
763 (TTAB 1986) (both cases rejecting the applicants' argunents
regardi ng the high cost of their w nes and the sophistication of
their purchasers, where the applications identified goods nerely
as "wine."). |In fact, athletic shoes nmay be purchased not only

by "athletes,"” as applicant contends, but by ordinary consuners

for their everyday workout activities. W have no evidence that
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ordi nary purchasers of athletic shoes woul d exercise anyt hi ng
ot her than ordinary care in selecting such products.

It is clear that if these legally identical and closely
rel ated goods are offered under simlar marks there would be a
I'i keli hood of confusion.

We turn then to the marks. Applicant maintains that the
mar ks KEEP RUNNI NG and KEEP WALKI NG (wi th and wi t hout the design)
are entirely different in sound and appearance; and that they
"connote drastically different ideas"” and create different
commercial inpressions. Brief at 3. Applicant argues that the
term KEEP WALKING i s used as a nmarketing thene to pronote
registrant's line of whiskeys and that in contrast to the
connotation associated with the consunption of whiskey,
applicant's mark has the connotation of physical exercise.
Further, according to applicant, its mark KEEP RUNNI NG i s al ways
used in connection with its "world fanmous line of ASICS athletic
shoes, in particular running shoes.” Brief at 4. Applicant
contends, based on registrant's website, that the design in
Regi stration No. 2616316, known as the "Striding Man," is a nmajor
conponent of registrant's KEEP WALKI NG marketing thene used to
pronote registrant's world fanous |ine of whiskeys sold under the
JOHNNI E WALKER brand; that the "Striding Man" is al so featured

prom nently on registrant's whiskey bottles; and that consuners
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who encounter the design will instantly associate the design with
regi strant's brand of whiskeys.

When applicant's nmark KEEP RUNNI NG and regi strant's marks
KEEP WALKING with or without the design, are considered in their
entireties and in relation to the shoes and clothing offered
t hereunder, we find that the overall simlarities in the marks
strongly outweigh their differences. The marks are simlar in
sound. They are both three-syllable phrases, with identical
begi nni ng and endi ng syllables, and they both have the sane
cadence when spoken. Further, the marks convey substantially
simlar neanings and overall commercial inpressions. As the
exam ni ng attorney points out based on dictionary definitions of
the two ternms, running is sinply a faster version of wal ki ng.
Thus, the two slogans convey a very simlar nessage or
instruction in relation to athletic shoes and exercise wear such
as jogging suits. In addition, the design in Registration No.
2616316, which suggests a man in wal king notion, nmerely serves to
reinforce the neaning of the phrase KEEP WALKI NG.  Purchasers
famliar with registrant's marks KEEP WALKI NG mar ks for exercise
cl ot hi ng and shoes, which could include running and wal ki ng
shoes, may well assune that KEEP RUNNI NG i dentifies a rel ated
line of clothing or shoes by registrant.

Applicant's contentions regarding the asserted fanme or

recognition of ASICS or JOHNNI E WALKER mar ks are not rel evant.
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ASICS is not part of applicant's mark and JOHNNI E WALKER i s not
part of registrant's marks. Moreover, applicant's claimthat
purchasers are famliar with the design in registrant's mark or
woul d associate it with JOHNNI E WALKER as used in connection with
clothing is speculative. There is no evidence of any use of
JOHNNI E WALKER or the design in connection with clothing. Mre

i mportant, the commercial inpression of a mark is not determ ned
by extrinsic evidence as to its affiliation with a particul ar
entity. The question is whether purchasers will believe that the
goods offered under the respective marks cone fromthe sane
source, not whether purchasers can identify the source for the
goods.

Appl i cant argues that the existence of a nunmber of third-
party registrations for marks that include the term KEEP, or KEEP
with additional wording followed by the suffix "ING" for goods
in Cass 25, including several for footwear, show that these
terns are commonly used in connection with clothing and that the
cited marks are weak for these types of goods.* Exanples of
these third-party registrations are KEEP AUSTI N VWEI RD
(Regi stration No. 2770544); KEEP TAHOE BLUE (Regi stration No.
2831888); KEEP YOUR HEAD I N THE GAME (Registration No. 2282572);

KEEP RI GHT (Regi stration No. 2207591); KEEP IT REAL (Registration

* The pending applications subnmitted by applicant are not evidence of
anyt hing except that the applications were filed in the Ofice.
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No. 2491222); KEEP IT DIG TAL STUPI D (Regi stration No. 2149634);
KEEP ON CHARG N (Regi stration No. 2306677); and KEEP DI GG N
(Regi stration No. 2732848).

None of the marks shown in the third-party registrations for
Cl ass 25 goods contains the words KEEP and WALKI NG or anyt hi ng
simlar to that slogan or conbination of terns. The word KEEP is
used in all of the third-party registrations as part of unitary
mar ks having entirely different neani ngs and comrerci al
i npressions than the marks cited herein. The third-party
regi strations do not show that purchasers would be able to
di stingui sh between applicant's and registrant's very simlar
mar ks for identical and closely rel ated goods.

Wil e the mark KEEP WALKI NG may be suggestive of
regi strant's goods, and therefore not entitled to a broad scope
of protection, the mark is at least entitled to protection from
registration of a simlar mark for identical and closely related
goods. See King Candy Co. v. Eunice King's Kitchen, Inc., 496
F.2d 1400, 182 USPQ 108, 109 (CCPA 1974) (Ilikelihood of confusion
is to be avoided as nmuch between weak marks as between strong
mar ks) .

Finally, applicant's contention that there has been no
actual confusion is entitled to little weight. The application
is based on an intention to use the mark in comerce with no

i ndi cation that use has actually commenced. Nor is there

10
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evi dence of any use of the registered marks for cl othing.
W thout evidence that there has been any opportunity for
confusion to arise, the lack of actual confusion is not
meani ngf ul .

In view of the simlarity of the marks, and because the
goods are identical and otherw se very closely related, we find
that confusion is |ikely.

To the extent that there is any doubt on the issue of
I'i kel i hood of confusion, such doubt nust be resolved in favor of
the prior registrant. 1Inre Shell G| Co., 992 F.2d 1204, 26
USPQ2d 1687 (Fed. Cir. 1993).

Decision: The refusal to register under Section 2(d) is

af firned.
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